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Sir: 

WRITTEN STATF-MENT PURSUA NT TO 37 C.F.R. S 1.133 (b)OF REASONS PRESENTED 
AT ORAL INTERVIEW AS WARRANTING F AVORABLE CONSIDERATION 

Applicants' attomey presents the following written statement pursuant to 37 C.F.R. § 1 .1 33 (b) 
of reasons presented during several telephone calls to the United States Patent and Trademari^ 
Office as warranting favorable consideration of this reissue application. 

On February 9. 2005 applicants' attomey contacted Mr. Craig Feinberg at the Board of Patent 
Appeals and Interferences ("the Board") to inquire why he had not received a Docketing Notice 
in this application, since the October 14. 2003 communication from examiner Brunsman stated 
that his Group Art Unit 1714 had fonwarded the above identified application to the Board for 
decision on the appeal. Mr. Feinberg could only indicate that within the previous week that the 
Board had in tum forwarded the application to the Petitions Office and gave the name of 
petitions attomey Elizabeth Dougherty as the contact person to find out what had happened to 
the application. Applicants' attomey called Ms. Dougherty's office on February 9. 2005 and was 
advised by a voice mail message that she was out of the office, returning on February 14. 2005. 
and accordingly left a message requesting a return telephone call. 



Not having received a return call, applicants' attorney telephoned Ms. Dougherty at the 
petitions Office on February 14. 2005. February 17. 2005 and two times on February 22. 2005. 
leaving messages each time requesting a retum phone call to detemine the status of the 
application, since she was not available to take the calls. He did not receive any call-backs, but 
on the third attempt to reach her on February 22 did in fact talk to her and she advised that the 
Patent Office had pulled the application from the Board and assigned it to the Petitions Office for 
a detemiination of whether or not the application should be considered under the criteria of Ex 
Parte Eqqert . 67 USPQ 2d 1716 (Bd. of Pat. App. & Intf.. 2003) regarding the doctrine of 



recapture in reissue applications. Ms. Dougherty said she would assign the application to a 
petitions examiner in her office to make that detemiination. 

Applicants' attomey then called Ms. Dougherty on Febmary 23, 2005. February 24. 2005, and 
two times on February 25, 2005. again leaving voice messages requesting a call back since she 
was not available to take the calls. Ms. Dougherty retumed these calls on February 28, 2005 
saying she had assigned the application to examiner James Engle in the Petitions Office and 
that she was trying to assign another of applicants' cases, application Serial No. 08/544,212 
relating to the present case, to a different examiner in her office. Applicants' attomey requested 
that she assign both case to the same examiner because of the related subject matter, which 
she said she would do. She advised that the examiner in her office receiving the cases would 
make a detemiination of whether or not the Ex Parte Eqqert issues applied or would need 
briefing by the Technical Center ("TO") that examined the application. 

After ending that telephone conversation, applicants' attomey reviewed the file and 
detemiined that both the Examiner's Answer and the Reply Brief filed almost two years before 
addressed the Ex Parte Eooert issues. Applicant's attomey therefore telephoned Ms. Dougherty 
the first week of March 2005 to let her know of this and requested that she retum the call. 
Within the next day or two she did retum the call but at 7:30 in the morning, leaving a voice mail 
to advise that the Petitions Office had sent both applications to the 'T.C." Applicants' attomey 



then telephoned Ms. Dougherty again, but she was not able to take the call, and accordingly left 
a message for her to call back. Ms. Dougherty did not call back. 

Applicants' attorney has therefore checked the United States Patent and Trademark Office 
"PAIR" system regularly since that time, and as of March 23, 2005. it does not indicate that the 
Board received the application, docketed the application orfonwarded it to the Petitions Office, 
nor does it indicate that the Petitions Office fonwarded it to the 'T.C." 



Respectfully submitted, 
The Law Offices of Robert J. Eichelburg 
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